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THE THEORY OF THE INDEPENDENCE AND EQUALITY 

OF STATES 

International law in common with other sciences is compelled to lay 
down certain major premises or postulates. These are variously termed 
the "fundamental," "primordial," "inherent," or "absolute rights" of 
the state. Thus Hall says: 

The ultimate foundation of international law is an assumption that 
states possess rights and are subject to duties corresponding to the facts 
of their postulated nature. In virtue of this assumption it is held that 
since states exist, and are independent beings, possessing property, 
they have the right to do whatever is necessary for the purpose of con- 
tinuing and developing their existence, of giving effect to and preserving 
their independence, and of holding and acquiring property, subject to 
the qualification that they are bound correlatively to respect these 
rights in others. It is also considered that their moral nature imposes 
upon them the duties of good faith, of concession of redress for wrongs, 
of regard for the personal dignity of their fellows, and to a certain extent 
of sociability. 1 

These "fundamental" postulates of international law may be sum- 
marized as the right of a state to exist, the right of independence, and 
the right of equality. Bonfils, however, holds that: "in reality, there is 
for States, * * * only one primordial right, only one fundamental 
right, the right to exist. He further adds: 

From this truly primordial and essential right, flow, as necessary corol- 
laries, attaching themselves one to the other by means of successive 
deductions like the links of a single chain, all the other rights classified 
as essential, inherent, absolute, permanent, or fundamental. 2 

While most of the earlier writers on international law endeavored 
laboriously to establish the truth of these fundamental postulates, 
most of the later writers merely assume their existence. Some of the 
more recent writers, however, deny the existence of these alleged 

1 International Law, 6th. ed., p. 43. 

2 Droit International Public, 5th ed., p. 133. 
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"rights," or that it is necessary to base international law on any such 
premises. Hall says that: 

The absolute independence of states, though inseparable from inter- 
national law in the shape which it has received, is not only unneces- 
sary to the conception of a legal relation between communities inde- 
pendent with respect to each other, but, at the very. least, fits in less 
readily with that conception than does dependence on a common su- 
perior. 3 

And Lawrence, in speaking of the "right of equality," remarks: 

* * * a careful examination of recent international history seems 
to reveal a series of important facts, which can have no other meaning 
than that the doctrine of Equality is becoming obsolete and must be 
superseded by the doctrine that a Primacy with regard to some impor- 
tant matters is vested in the foremost powers of the civilized world. 4 

The expression of views such as these just quoted would indicate the 
necessity of a general challenging of these alleged "primordial," "in- 
herent," "absolute," "fundamental rights" of the state under inter- 
national law. The duty of clearing away any confused notions on this 
subject that may exist would seem especially urgent at this critical 
stage in the history of civilization when these "fundamental rights" of 
"existence," "independence," and "equality" are conspicuously called 
into question by the political and military acts of most of the great 
Powers. Not only do Servia, Belgium, and Holland claim the recognition 
of these "rights," but ghosts of former states, such as Poland and Bo- 
hemia, who suffered political assassination generations ago, now re- 
appear to claim the right of resurrection. 

The inefficacy of diplomacy, arbitration, and, indeed, of war, as means 
of determining and protecting the fundamental rights of states, what- 
ever they may be, has been conclusively demonstrated. If we are to 
succeed in the task of "substituting law for war" we must start afresh 
and lay the foundations of international law on sound, concrete, reali- 
ties. We cannot build on abstractions and fictitious postulates. It is 
necessary, therefore, at the outset to attempt to clear up any miscon- 
ceptions concerning the nature and scope of international law. 

3 International Law, 6th ed., p. 18. 

4 Principles of International Law, 3rd ed., p. 242. 
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I. International Law 

1. the nature of international law 

There has been a great deal of discussion of a more or less academic 
nature on the subject whether international law is properly to be termed 
law. The followers of Austin insist that the absence of an adequate 
sanction and a common superior to enforce international law completely 
disqualifies it from being recognized as law. It must be conceded, that 
the law of nations does not constitute a body of positive, statute law 
laid down by a common legislature, applied by a common judiciary, 
and enforced by a common executive. Nevertheless, though it is unlike 
municipal law in these respects, international law is to all practical in- 
tents and purposes to be regarded as law, whenever the courts of any state rec- 
ognize it as an integral part of the municipal law of that state. Likewise 
it would seem entitled to recognition as law, whenever the government 
of any nation of its own volition chooses to respect a rule of international 
law as of a mandatory nature which must be respected even though to 
the distinct disadvantage of that nation in a particular instance. 

2. THE SOURCES OF INTERNATIONAL LAW 

The United States Supreme Court has stated that international law 
"is founded on the common consent as well as the common sense of the 
world." 6 Attempts have been made to identify international law with 
the so-called law of nature or the old Roman jus gentium. These at- 
tempts, however, would seem as unnecessary as they are futile. It would 
seem much more logical and satisfactory to find the sources of the law 
of nations in the "common consent" and the "common sense" of the 
world. 

(a.) Consent. The positive consent of nations to a given rule of in- 
ternational law is ascertained through the signing of treaties such as 
the Hague Conventions, and by formal state documents announcing 
the acceptance of this rule. Consent may be implied in long conformity 
to a general usage among nations. In order to find evidence of this 
implied consent, recourse may be had, as stated in the case of The 

6 Prize Cases, in Scott's Cases, p. 479. 



308 THE AMEBICAN JOURNAL OF INTERNATIONAL LAW 

Paquete Habana, "to the works of jurists and commentators, who 
by years of labor, research, and experience, have made themselves 
peculiarly well acquainted with the subjects of which they treat." And 
the court also adds: "Such works are resorted to by judicial tribunals, 
not for the speculations of their authors concerning what the law 
ought to be, but for trustworthy evidence of what the law really is." 6 

(b.) Reason. As in other fields of law, reason has played a most 
important part in the formation and development of international law. 
Whenever new problems have arisen, courts, publicists, and states- 
men have properly appealed to the generally accepted principles of 
common sense and equity in order that justice might be administered 
among nations. 

It is common to assert that Grotius, "the father of international law," 
founded his system on natural law. This, however, is only true in part. 
Writing largely to mitigate the horrors of war when war was the normal 
state of affairs and when there was no longer a common superior to 
command the respect of nations, Grotius invoked the law of nature in 
certain cases to support his arguments. That he did not fail to dis- 
tinguish between that portion of the law of nations which was founded 
on common consent, and that which was founded on an assumed law 
of nature, is apparent in such statements as the following: 

I have used in favor of this law (International Law), the testimony of 
philosophers, historians, poets, and even of orators; not that they are 
indiscriminately to be relied on as impartial authority; * * * but 
because where many minds of different ages and countries concur in 
the same sentiment, it must be referred to some general cause * * * 
this cause must be either a just deduction from the principle of natural 
justice, or universal consent. The first discovers to us the natural law, the 
second the law of nations. In order to distinguish these two branches of 
the same science, we must consider, not merely the terms which authors 
have used to define them, (for they often confound the terms natural law 
and law of nations,) but the nature of the subject in question. For if a 
certain maxim which cannot be fairly inferred from admitted principles 
is, nevertheless, found to be everywhere observed, there is reason to 
conclude that it derives its origin from positive institution. * * * 

As the laws of each particular state are designed to promote its ad- 
vantage, the consent of all, or at least the greater number of states, 
may have produced certain laws between them. And, in fact, it appears 

6 Scott's Cases, p. 19. 
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that such laws have been established, tending to promote the utility, 
not of any particular state, but of the great body of these communities. 
This is what is termed the Law of Nations, when it is distinguished from 
Natural Law. 7 

Whatever Grotius may have specifically implied by the term " natural 
law," in invoking that law in support of certain principles of international 
law which he was endeavoring to establish it would seem as if he had 
nothing more in mind than the law of equity. It is fairly evident, as 
argued by Maine in the chapter on " Equity" in his book on Ancient Law, 
that both the Roman and English conceptions of equity were influenced 
by theories of natural law. The main point, however, is that whether 
the principles of natural law or of equity be invoked, the appeal is ul- 
timately to reason. Now reason cannot possibly disassociate itself 
from morality and ethics. Arguments concerning international rights 
and obligations are sure to be colored by varying conceptions of morality 
and ethics. Lawrence, however, observes in this connection that: 

If it were necessary to determine the rights of states by reference to 
Moral Philosophy, publicists would give different versions of them ac- 
cording as they differed in their views of the fundamental questions 
of ethics, and we should have almost as many systems of International 
Law as we have writers on the subject. * * * As long as there are 
on the one hand a number of conflicting notions of what the rights 
and duties of states ought to be, and on the other hand a tolerably 
well-defined body of principles by which states guide their conduct, 
International Law must be founded on the latter, and not on the 
former. * * * To argue otherwise would be to blend the ideal with 
the real, to confuse what ought to be with what is, and to turn moral 
lightness into legal right. 8 

It is recorded that in the 15th year of the reign of Richard II., "two 
petitions, addressed to the king and lords of parliament, were sent to 
the chancery to be heard, with the direction, ' Let there be done, with the 
authority of parliament, that which right and reason and good faith and good 
conscience demand in the case.' These may be said to be the general prin- 
ciples upon which equity is administered at the present day." 9 When 
we say, therefore, that reason is one of the sources of international law, 

7 Quoted by Wheaton, 8th ed., p. 5, as edited by Dana. 

8 Principles of International Law, 3rd ed., p. 22. 

9 Bouvier's Law Dictionary. 
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we must understand it in this broad sense of equity, whose chief function 
is "the correction of that wherein the law is defective." Equity, there- 
fore, has a most important and valuable place in international law, 
whether it be employed in the reasonings of courts of law, of arbitral 
tribunals, of publicists or of statesmen. 

3. THE SUBJECT-MATTER OF INTERNATIONAL LAW 

International law does not deal with fictions or abstractions. It is a 
science which deals with ascertainable facts. The fundamental fact with 
which it deals is the existence of states. If states emerge and exist as sepa- 
rate, autonomous entities, international law is bound to take notice of 
their existence. These entities may be subject to various classifications 
and qualifications as nations, empires, suzerainties, protectorates, con- 
federations, belligerents, or even insurgents. They remain, however, 
by reason of their separate, distinct existence, the proper concern of 
international law. 

4. THE FIELD OF INTERNATIONAL LAW 

If international law must take notice of entities of so varied a char- 
acter, it becomes impossible to limit its field of application to the so- 
called "civilized" nations of the world, as would such writers as Hall 
when he says: 

It is scarcely necessary to point out that as international law is a prod- 
uct of the special civilization of modern Europe, and forms a highly 
artificial system of which the principles cannot be supposed to be under- 
stood or recognized by countries differently civilized, such states only 
can be presumed to be subject to it as are inheritors of that civilization. 10 

The idea that states like China and Japan are to be admitted to the 
privileges of international law only on the express consent of the 
nations of Europe is not only false, but ironical, when one recalls how 
cynically disregardful of the basic principles of international law the 
European Powers have been. It would seem ludicrous to assert that 
states do not exist and are subject to no rights under international law 
simply because they have not been recognized and, as it were, given 

10 International Law, 6th ed., p. 39. 
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proper social standing. A much more rational point of view is that 
expressed by Lord Stowell in the case of The Madonna Del Burso, 
when he said : 

Independent of such engagements (treaties), it is well known that 
this court is in the habit of showing a peculiar indulgence to that part 
of the world (Ottoman Porte). The inhabitants of those countries are not 
professors of exactly the same law of nations with ourselves. In considera- 
tion of the peculiarities of their situation and character, the court has 
repeatedly expressed a disposition not to hold them bound to the utmost 
rigor of that system of public laws on which European states have so 
long acted in their intercourse with one another. 11 

International law applies therefore not only where states exist, but it 
varies in its application. Nothing could be more unjust as well as ar- 
rogant than the claim that the nations possessing European civilization 
were the sole arbiters of the rights and obligations of other nations under 
international law. A recognition of this important fact is essential to a 
comprehensive understanding of the real nature of international law 
and of its evolution as a science. 

5. DEFINITION OF INTERNATIONAL LAW 

It has been said that there is a natural tendency in man to define 
things in order to avoid the necessity of having to understand them. 
Definitions, as the term itself suggests, in defining too clearly, may un- 
duly limit and restrict. In defining too generally, they become unduly 
vague. This is particularly true of international law, which has been 
subjected to an extraordinary range of definitions. Halleck defines it 
as "the rules of conduct regulating the intercourse of States." 12 Kent 
affirms that "The Law of Nations is a system of rules which reason, 
morality, and custom have established among civilized nations as their 
public law." 13 Bluntschli would give to international law the extensive 
scope indicated in the following quotation: 

International Law is the sum-total of recognized facts and principles 
which unite different states in a juridical and humanitarian association, 
and assures the different states of a common protection for the general 
rights flowing from their human character. 14 

11 Scott's Cases, p. 2. " Commentaries, I, 1, 43. 

12 International Law, p. 42. " Droit International, 2d. ed., p. 53. 
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Bynkershoek would on the other hand limit the scope of international 
law within extremely narrow bounds when he says : 

The law of nations is only a presumption founded upon usage, and 
every such presumption ceases the moment the will of the party who is 
affected by it is expressed to the contrary * * * and there is no law 
of nations except between those who voluntarily submit to it by tacit 
convention. 15 

When one analyzes varying definitions of the kind quoted at random, 
he is impressed with the extreme difficulty and the defects of any at- 
tempts to reduce to a phrase the nature, scope, and full significance of a 
subject like international law. The most satisfactory definition will be 
found in as comprehensive a knowledge of the subject as may be ob- 
tained from extensive study and reflection. Certainly it is clear that 
an adequate understanding of the particular subject under consideration, 
namely, that of the theory of the independence and equality of states, 
can only be obtained by a thorough understanding of the whole field of 
international law. 

II. The State 

1. THE ORIGIN AND OBJECT OF THE STATE 

Inasmuch as the fundamental fact with which international law has 
to deal is the existence of states, it is essential that we scrutinize closely 
the chief characteristics of the state. 

Much of a speculative nature has been written concerning the origin 
of the state. The writings of men like Hobbes and Locke concern- 
ing the existence of an alleged state of nature which rendered 
the establishment of the state desirable and necessary, do not con- 
tribute very much to an understanding of the nature and object of 
the state. And even theories in respect to the nature and object of the 
state do not contribute very much to an understanding of the state 
from the international point of view. It is of slight concern to inter- 
national law what the object of a state may be, provided it does not 
exist for the purpose of annoying and plundering other states. The 
object of a state may be "power," or "happiness," or "general 

16 De Foro Legatorum, III, 10. 
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utility," or all of these ends, and yet in no way affect its international 
status. 

Whatever may have been the origins of various states, and the differ- 
ent objects they may have had in view, it would seem sufficient for the 
purpose of international law to recognize the fact that men associate 
together for mutual ends in separate groups which are called states or 
nations. Cicero's well known definition of the state as "a body of men 
united together for the purpose of promoting their mutual safety and 
advantage by their combined strength," may therefore be accepted as 
adequate for the purpose of this discussion. 

2. THE RECOGNITION OP THE STATE 

Most of the writers on international law devote an inordinate amount 
of attention to the subject of the recognition of a state. They attempt 
to lay down precise rules as to what entitles a state to recognition: as 
to the exact moment when recognition should be accorded; as to the 
form in which recognition should be accorded; and other questions re- 
garding implied recognition etc., etc. The statement of Hall in this 
connection is characteristic. 

Theoretically a politically organised community enters of right * * * 
into the family of states and must be treated in accordance with 
law, so soon as it is able to show that it possesses the marks of a 
state. The commencement of a state dates nevertheless from its recog- 
nition by other powers; that is to say, from the time at which they ac- 
credit a minister to it, or conclude treaties with it, or in some other way 
enter into such relations with it as exist between states alone. For 
though no state has a right to withhold recognition when it has been 
earned, states must be allowed to judge for themselves whether a com- 
munity claiming to be recognized does really possess all the necessary 
marks, and especially whether it is likely to live. Thus although the 
right to be treated as a state is independent of recognition, recognition is the 
necessary evidence that the right has been acquired. 16 

If it be true that "theoretically a politically organized community 
enters of right into the family of nations," and that "the right to be 
treated as a state is independent of recognition," it is exceedingly difficult 

16 International Law, 6th ed., p. 82. 
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to understand why international law publicists have seen fit to stress 
in so laborious a fashion the importance of recognition. In the case of 
the United States it could hardly be claimed that it owed its commence- 
ment as a state to the formal recognition granted willingly by France, 
extorted from England, and perfunctorily accorded by other states in 
turn. The treaty of peace of 1783 reluctantly signed by Great Britain, 
contained (according to the Supreme Court of the United States), "a 
recognition of independence, not a grant of it." 17 The American nation 
existed as an international entity long before it was recognized, and it 
accepted full responsibility for all acts incident to its establishment from 
the moment of the Declaration of Independence on July 4th, 1776. 
When men have organized effectively to establish a state through revolu- 
tion, Lorimer asserts that they have the right of an "inchoate state" 
to recognition "as a jural claimant for separate recognition, that is to 
say, the acknowledgment of its right to contend for its recognition, or, 
to borrow a phrase from municipal law, of its 'title to sue.' " 18 

It is unnecessary to demonstrate that recognition is not essential 
to prove the existence of a state. Refusal to extend the courtesy of 
recognition may prove embarrassing to a new state, as well as offensive, 
and may lead to uncertain and strained relations not conducive to 
the best interests of the states concerned. But recognition as such re- 
mains only a matter of minor significance, a matter for academic dis- 
cussion, being essentially a question of ceremonial etiquette. The failure 
to accord recognition does not in any way affect the substantial fact 
of the existence of a state, particularly if that state be possessed of suffi- 
cient power to cause its existence to be respected. 

International law, therefore, cannot concern itself with mere matters 
of form and ceremonial. The fundamental question that presents itself 
for international law is what Lorimer well terms "the fact of the jural 
existence or non-existence of a claimant for recognition." // a state 
exists, international law cannot perpetrate the folly and the injustice, — as 
most writers on the subject would seem to suggest, — of acting on the 
extraordinary assumption that the state does not exist. The state is an 
ascertainable fact that cannot be ignored. 

17 M'llvaine v. Coxe's Lessee, 1808, 4 Cranch, 209, 212. 

18 Institutes of the Law of Nations, I, 141. 
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3. THE MAIN ESSENTIALS OF THE STATE 

Once international law has taken notice of the "jural existence" of a 
state, its next concern is whether a state has the main essentials to con- 
stitute it a responsible international entity. 

(a.) "Reciprocating Will." In order that a state may be susceptible 
of international rights and obligations, even though placed under the 
disabilities implied by protectorates or suzerainties, it must possess 
what has been termed a " reciprocating will." Lorimer has the following 
observations on this point: 

A state that possesses will which, up to the limits imposed upon it by 
the other conditions of its own existence, it can freely realize in action, 
which can consent, which can contract, possesses reciprocating power, 
and, on this ground, is entitled to jural recognition by other states, 
just as a citizen in a corresponding position is entitled to the suffrage, 
or a person is entitled to buy, and to sell, and to marry. 19 

Cuba, for example, though under certain disabilities as a protectorate 
of the United States, possesses a "reciprocating will" which enables it 
to enter into contractual relations with other states and to assume the 
responsibilities which entitle it to international recognition. If, however, 
it be apparent that such a state as Morocco by reason of its relation to 
France has ceased to exercise the semblance of a "reciprocating will," 
it becomes a meaningless fiction to treat it as an international entity. 
Viewed in this light, the new state of Albania can hardly be said to 
present satisfactory evidence of such a "reciprocating will" as to lead 
other nations to enter into definite engagements with it. And yet they 
cannot well turn to the other horn of the dilemma, namely, act on the 
assumption that Albania does not exist. 

It would hardly seem necessary at this point to do more than emphasize 
the vital importance of the "reciprocating will" in the state as a funda- 
mental essential to constitute it a responsible international entity. 

(b.) Internal organization. The power to exercise this "reciprocating 
wjll " effectively towards other nations depends in large measure on the 
internal organization of the state. It is of great importance whether an 
international engagement is entered into by a despot who may pledge 

» Institutes, I, 135. 
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the will of an entire people without their consent, or by a group of anarch- 
ists who have no state organization to carry on either its external or its 
internal affairs. It is a matter of no little concern whether a democracy 
such as the United States with its peculiar organization of Federal and 
State Governments, has the power to exercise a "reciprocating will" 
in such a way as to effectively protect the treaty rights of aliens against 
infringement by the legislation of a separate State. Other nations as 
well as Japan may properly question whether the United States is in 
a position to fulfill adequately its obligations as an international person. 

The internal organization of a state such as Germany presents a 
situation of international interest when it is realized that its "reciprocat- 
ing will" is in the absolute control of a part of the Empire — the most im- 
portant part, it must be conceded, both as to numbers and resources, — 
namely, the Kingdom of Prussia. This fact is of still more serious im- 
port when it is further realized that Prussia itself, owing to its own 
peculiar internal organization, is in turn dominated by a most powerful 
minority whose political philosophy rests on military force. Other na- 
tions in their dealings with Germany cannot fail to regard with apprehen- 
sion this momentous fact that the international situation in Europe may 
be completely altered suddenly at any moment, not by the "reciprocat- 
ing will" of the whole German people in sober, deliberate fashion, but 
by the despotic fiat of a militaristic minority. 

The growth of constitutional government has had a steadying in- 
fluence on international relations. Nations no longer go to war for 
trivial reasons. Dynastic wars are a thing of the fairly remote past. 
The ideal state, therefore, is a democratic state so organized as to pro- 
vide for true representative government, whether it be a constitutional 
monarchy like England, or a republic like the United States. The views 
of Lorimer on this point are of great force. 

Freedom from external control on the part of the claimant for recog- 
nition will not satisfy the requirements of international law. The in- 
ternational state must be free from itself; it must possess subjective 
as well as objective freedom; it must be autonomous or self-ruling as well 
as autarchous or self-directing. 20 

Publicity is of the very essence of constitutional government, whether 

20 Institutes, I, 155. 
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monarchical or republican. Despotic and even oligarchic governments 
may tell a false story to the world; but a constitutional government 
thinks aloud and invites the world to listen. Hence the exceptional 
international confidence which constitutional states always inspire. 
International society is not more charitable than national society, and 
concealment always gives rise to suspicion. 21 

L'Etat, c'est moi, is not only an unrealizable fiction, but it is a fiction 
which, if realized, would cut away the ground on which alone international 
recognition becomes a right, — viz., the contracting will of the community 
as an organic whole. Just in so far as the community abjures its own 
will in favor of the will of an individual, it forfeits its own right to 
recognition. * * * "When a treaty is negotiated, for example, the 
community must consent to it at the time, and not merely consent that 
another shall consent to something or other, of which, at the period of 
its supposed consent, the community knew nothing. 22 

(c.) Territory. A state without territory is not perhaps absolutely 
unthinkable, just as it is conceivable that Switzerland might possess 
a navy. It is possible that the Gypsies might become so thoroughly 
organized and obtain such generous recognition from existing states 
as to enable them to assume the responsibilities of an international 
personality. But taking conditions as they are, territory would seem to 
be an absolute necessity to the modern state. 

Just how much and what kind of territory is essential to a state has 
never been satisfactorily prescribed either by publicists or statesmen. 
There exist no generally accepted principles to enable states to construct 
their boundaries so as to consult fairly their mutual needs. The result 
is that each state has tried to solve the problem in its own way, and 
usually without any regard for the needs or substantial rights of its 
neighbors. Too great an extent of territory may give a state an undue 
preponderance in international politics, while too restricted an area, 
as in the case of Montenegro, may render it incapable of a real separate 
political existence. There would appear to be a substantial amount 
of truth in the statement of Lorimer that: 

The state can claim recognition only on the ground that its size is 
such as to warrant the presumption that it will neither prove so weak as 
to be unable to make its influence felt in the decisions of questions of 
international interest, nor so strong as to decide those questions in ac- 
cordance with what it may imagine to be its own separate interests. 23 

21 Institutes, I, 192. 22 Ibid., I, 163. 23 Ibid., I, 136. 
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The question as to what territory should go to any given state has 
been treated by most writers on international law as relating to discovery 
and occupation, and hence, as more or less academic. The attempt to 
lay down the "Hinterland Doctrine" whereby a state occupying an 
extent of coast is entitled to the land extending back to the watersheds, 
has never been held to apply to countries already long settled. The 
practical necessity of a door or window opening on to the sea to place 
a state in free communication with the great highways of commerce, 
is not properly recognized. If'Servia, Bolivia, and Abyssinia are to 
be permitted to enjoy an untrammeled development, they should all 
be allowed to have ports on the sea. 

There are also other important economic questions which vitally affect 
the existence of a state in respect to the nature and extent of its terri- 
tory. In the absence of perfect free-trade and the recognition among 
nations of their interdependence, it would seem essential to a state that 
it should possess arable land, forests, coal, and minerals, of such extent 
and quality as to make it as nearly self-sufficient as possible. It ought not 
to be at the mercy of other states in so far as the absolute necessities of life 
are concerned. Not only must the state possess resources for purposes of 
reasonable self-sufficiency, but it must possess so well proportioned an 
extent of territory as to enable it to organize effectively its means of 
transportation along natural lines, whether by water or by rail. It 
must not be entirely dependent on its neighbors in any of these respects. 

(d.) Community of interests. An essential element in the properly 
constituted state, and one which is always assumed, is a true community 
of interests. These interests may be mainly of an economic character, 
or for defence against mutual enemies. The principal interest, however, 
that ordinarily binds men together in a state is that of a common blood- 
tie, language, literature, and religion. Races may fuse and form a 
common nationality as in the case of the United States, and yet the 
leaven that gives character to the whole is likely to be that of the prin- 
cipal racial stock. The natural tendency of men to gravitate together 
according to mutual interests must be recognized and strongly empha- 
sized by international law. The state must be logically constituted on 
sound principles if it is to be able to take its proper place as a responsible 
international entity. It is due largely to the failure of the great Powers 
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to respect these principles, particularly the principle of the rights of 
nationalities, that the world has seen so many frightful wars. Such pre- 
posterous situations as that to be found in Austria-Hungary where the 
Slav elements have been isolated and ruled by other races, could not fail 
to produce constant unrest, and eventually an explosion involving the 
peace of practically the whole of Europe. It must be admitted, of course, 
that the claims of nationalities in certain instances, such as Trieste, 
for example, will come into antagonism with other claims of an economic 
nature. Trieste is inhabited by large numbers of Italians, and yet this 
important port is so essential to the Austrian "Hinterland" that in such 
a case the claims of nationality would probably have to be ignored. 
Whatever the community of interests may be that draws men together 
with an all-compelling force, it is a fundamental fact that statesmen 
should ever bear in mind. 

(e.) State personality. It would seem desirable in a discussion of the 
chief characteristics of the state to clear away any ambiguity in the use 
of the term "personality of the state." We are accustomed to think of 
a nation as a responsible person susceptible of rights and obligations. 
Bluntschli and other German writers speak of the state as a moral per- 
sonality existing by itself to be served and worshipped. The patriotic 
fervor aroused by such a conception approaches very closely to a re- 
ligious devotion. Bluntschli says: 

It is the especial merit of the German school of historical jurists to 
have recognized the organic nature of the nation and the state. This 
conception refutes both the mathematical and mechanical view of the 
state, and the atomistic way of treating it, which forgets the whole in the 
individuals. An oil-painting is something other than a mere aggregation 
of drops of oil and colour; a statue is something other than a combination 
of marble particles; a man is not a mere quantity of cells and blood 
corpuscles; and so too the nation is not a mere sum of citizens; and the 
state is not a mere collection of external regulations. * * * In 
the state, spirit and body, will and active organs are necessarily bound 
together in one life. The one national spirit, which is something differ- 
ent from the average sum of the contemporary spirit of all citizens, is 
the spirit of the state; the one national will, which is different from the 
average will of the multitude, is the will of the state. * * * 

* * * To extend the reputation and the power of the State, to 
further its welfare and its happiness, has universally been regarded 
as one of the most honorable duties of gifted men. 24 

24 Theory of the State, 2d. ed., pp. 19-22. 
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To the Anglo-Saxon mind such conception seems to be rather the prod- 
uct of a poetic imagination than a statement of fact. That the state 
is to be regarded as a moral person capable of rights and obligations will 
be readily conceded. It hardly seems necessary, however, to attribute 
to the state a distinct moral personality. It is of interest to note the 
point of view of the English international law publicist, Westlake: 

And a little reflection will show us that since the individual men 
associated in the state are moral beings, and the action of the state 
which they form by their association is their action, the state must also 
be a moral being, having a responsibility and a conscience which are the 
summation of the responsibilities and consciences of its members. In 
this character of a moral being, having a corporate will, responsibility 
and conscience, a state is capable of being the subject of law and having 
rights. 26 

Such reasoning is plausible but not satisfactory. It would seem quite 
as simple and more accurate to say that because a state as a separate 
international entity " is susceptible of rights and obligations" — to quote 
Vattel, — it is to that extent a moral person, just as a corporation is a 
moral person before the law. If we follow Westlake's argument to its 
logical conclusion, we are compelled to hold that the state is like an in- 
dividual and that the same moral rules apply. Many persons of a more 
or less sentimental, Quixotic turn of mind would gladly identify the 
state with the individual in respect to moral conduct. Such persons 
seem to ignore the fact that the state is an artificial creation, like a 
corporation, which may live on indefinitely; that it has responsibilities 
to future generations as well as to the present; that "the virtue of the 
state," as Spinoza says, "is the security of the state;" that its rulers 
may not play with its destinies in any well-meaning though sentimental 
way, pledging more than subsequent generations will fulfill, or sacrificing 
vital national interests from an exaggerated personal sense of honor. 
Statesmen discover sooner or later that corporate responsibility is some- 
thing quite distinct from individual responsibility, and that it leads to a 
dangerous confusion of thought and action to identify the state with 
the individual. 

For the purpose of international law, therefore, it would seem essential 

25 International Law, I, 3. 
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only to regard the state as a moral person because in a legal sense it is 
capable of rights and obligations. To view it as a moral person in any- 
other sense, is to indulge in poetic idealism, or to enter the field of ethics, 
which, while having its legitimate influence on law, cannot determine 
what law is. 

III. Fundamental Postulates of International Law 

1. RIGHT OF A STATE TO EXIST 

Having noted the nature of international law and the chief character- 
istics of the state, we may now attempt to determine and evaluate the 
"primordial," "inherent," "absolute," or "fundamental rights of the 
state." 

Bonfils, as already quoted, in common with nearly all writers on the 
law of nations, holds that there is "only one primordial right, only one 
fundamental right, the right to exist," and that from this "primordial 
right" flow all the other so-called "fundamental rights." 

Unless one falls back on the existence of an assumed law of nature, 
it is extremely difficult to find any reasonable basis for this "right to 
exist." Hall seems to be prudently nearer the truth when he says that: 
" The ultimate foundation of international law is an assumption that states 
possess rights and are subject to duties corresponding to the facts of their 
postulated nature." The "right" of a state to exist would certainly 
appear to be a pure assumption, and an unwarrantable assumption at 
that. A state may have the power to exist but not the right. If it deterior- 
ates in its domestic life, it may disintegrate and require an international 
receivership, as in the case of Persia. It may misbehave in such a way 
as to constitute a menace to international society, and merit a loss of 
liberty or extinction just as in the case of a dangerous criminal. 

It is possible to argue from the ethical standpoint that it is desirable 
that a state should exist in order that it may work out its own problems 
and make its peculiar contribution to the ethical ideals of the world. It 
is quite likely, as Lorimer suggests, that "Ethnology will probably 
teach us that the ethical ideal may be realized in accordance with ethical 
ideals more diverse than we at present imagine." Such arguments in 
behalf of the right of a state to exist, however, have no legal value. 
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To postulate the right of a state to exist is not only a baseless assump- 
tion, it is an unnecessary assumption. All that international law concerns 
itself with in this respect is the simple ascertainable fact that states exist 
as separate, autonomous entities susceptible of rights and obligations. It 
does not grant, nor is it able to grant, any legal or moral right to a state to 
exist. 

2. INTERCOURSE OP STATES 

Much has been written on the subject of the right of intercourse be- 
tween states, though paradoxically most arguments lead to the conclu- 
sion that there is no such right because theoretically every state should 
be entirely free and independent. It would seem apparent, however, 
that under modern conditions, states cannot live entirely apart from each 
other. They come into constant contact and are mutually dependent 
on each other. 

It is this fact of the inevitableness of relations between states that lies at 
the very base of international law. When states have cognizance of the 
fact of their separate existence, they are compelled either to try to im- 
pose their wills on each other; to thus live in a constant state of war- 
fare, or seek a basis for a mutual accommodation of their interests. 

The function of international law thus becomes that of adjusting the rela- 
tions of states towards each other in such a way as shall best serve their 
mutual convenience and utility. It merely embodies those principles of 
conduct which reason shows to be prudent for states to observe towards 
each other in order to best serve their mutual interests. The norm of 
international law as a rule of conduct in the intercourse of states thus 
becomes nothing more than the Golden Rule as formulated by Thomas- 
ius: "Do unto others for thine own sake what thou wouldst that others 
should do unto thee, and, in so doing, accept a law from which thou 
canst not escape." M 

It may be objected that in reducing the Golden Rule to such a flat 
utilitarian basis, the ethical element in international relations is left out of 
consideration. But this would hardly seem to be true. As has already 
been stated, ethics must always exert a great and very proper influence 
in determining law, especially in determining the rules of equity. As 

28 Quoted by Lorimer, I, 111. 
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there should exist no antagonism between the Golden Rule and equity, 
there seems no reason to apprehend that the ethical factor could ever 
be eliminated from international relations. "Enlightened self-interest" 
would not be enlightened if it ignored ethical compulsions between in- 
dividuals. Nor is this less true of states, except as regards the different 
code of conduct which applies to the state. If we do not attempt to 
apply to the state the same code of ethics that applies to the individual, 
we find that the Golden Rule as a principle of " enlightened self-interest" 
is the only safe norm of conduct for nations to follow. Recognizing that 
" the chief virtue of the state is security," the international Golden Rule 
counsels no sentimental, altruistic experiments that may endanger the 
vital interests of the state, nor does it counsel a cruel disregard for the 
needs of other states. It prescribes a sane, strong, considerate line of 
conduct which, if consistently followed by all nations, would reduce to 
a minimum the causes and occasions for international disagreements. 

3. THE INDEPENDENCE OF STATES 

It is generally held that the right of independence is a logical corollary 
of the right to exist: that the very existence of a state is menaced if it 
is subject to external control. That such a theory is unsatisfactory is 
illustrated by the single instance of Cuba. Though restricted in its 
internal and external freedom of action by treaty engagements with 
the United States, Cuba is nevertheless an independent state among 
nations, having all the essentials of an international personality. The 
definition of independence given by Lawrence is therefore inaccurate 
when he says: 

Independence may be defined as the right of a state to manage all its 
affairs, whether external or internal, without interference from other 
states, as long as it respects the corresponding rights possessed by each 
fully-sovereign member of the family of nations. This right of inde- 
pendent action is the natural result of sovereignty: it is, in fact, sov- 
ereignty looked at from the point of view of other nations. 27 

Hall recognizes the confusion of thought on this subject and suggests 
the historical origin of the theory of independence in the following 
passage: 

27 Principles, p. 111. 
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The absolute independence of states, though inseparable from inter- 
national law in the shape which it has received, is not only unneces- 
sary to the conception of a legal relation between communities inde- 
pendent with respect to each other, but, at the very least, fits in less 
readily with that conception than does dependence on a common su- 
perior. * * * Law imposed by a superior was the natural ideal of 
a religious epoch; and in spite of the fierce personal independence of 
the men of the Middle Ages, the ideal might haye been realized if it 
had not been for the mutual jealousy of the secular and religious powers. 
As it was, neither the Church nor the Empire became strong enough to 
impose law. With their definitive failure to establish a regulatory au- 
thority international relations tended to drift into chaos; and in the 
fifteenth century international life was fast resolving itself into a struggle 
for existence in its barest form. In such a condition of things no law 
could be established which was unable to recognize absolute independ- 
ence as a fact prior to itself; and rules of conduct which should com- 
mand obedience apart from an external sanction were the necessary 
alternative to a state of complete anarchy. 28 

Whatever the historical origin of the theory of the independence of 
the state, it would seem to lack the support of logic once one recognizes 
that it cannot be based on the alleged right of the state to exist, since 
the right itself does not exist. As a matter of fact, the conception of 
states absolutely independent of each other, living as it were in a fictitious 
state of nature, is in antagonism with the conception of a community of 
nations submitting voluntarily to a common code of international law. 
Once states have recognized each other's existence, have adjusted them- 
selves to the necessity of intercourse with each other, and have acknowl- 
edged mutual rights and obligations, they have ceased to be truly 
independent. In a way comparable to the life of individual men in 
organized communities, they have recognized their mutual interdepend- 
ence. This truth is illustrated by the simple fact that no state is free to 
do as it pleases with the alien within its jurisdiction. The fancied in- 
dependence of states vanishes in the face of concrete fact. Lorimer 
sums up the situation in the following admirable manner: 

We know that no jural entity can be absolutely independent of any 
other. The conception of independence in this sense is at variance with 
the conditions of creaturely existence and of cosmical law. To speak 
of the " independence of the state," is consequently to use a phrase which 
is theoretically inaccurate; and which, more than almost any other, 

28 International Law, p. 18. 
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perhaps, has been a source of practical error. On the other hand, how- 
ever, every jural entity must be separate from every other; otherwise 
neither rights nor duties could centre in it. Its sphere of moral and 
physical activity must be peculiarly its own. The international state, 
whether great or small, must thus be a separate state. As the claim to 
recognition is a logical abandonment of independence, it is a logical pro- 
fession of separate political life. 20 

We may therefore conclude that this "fundamental postulate" of 
independence not only lacks a reasonable foundation, but is entirely mis- 
leading. There is no right of independence for the state. All that inter- 
national law requires is that "the state," to quote Lorimer's words, 
"whether great or small, must be a separate state." 

It is desirable, moreover, to notice that autonomy may give to a 
state the character of a separate international entity. "Canada," as 
Sir Wilfrid Laurier is quoted to have once observed, "possesses all the 
essentials of an independent nation," (interpreting the term independent 
in the sense of separate). Although a part of the British Empire, it is 
able to assume international rights and obligations by direct, separate 
negotiations with other states. That it possesses a "reciprocating will" 
was shown in the reciprocity agreement entered into with the United 
States in 1911. 

To sum up the discussion thus far, it may be said that the true " fund- 
amental postulates" of international law are, first, that states exist; 
second, that reasons of mutual convenience and utility constrain them to 
enter into relations with each other; and third, that though such rela- 
tions preclude absolute independence of each other, they imply for jural 
purposes a separate, autonomous existence. 

4. THE SOVEREIGNTY OF THE STATE 

The right of sovereignty is emphasized by most writers on international 
law either as an "inherent" right of a state or as an essential character- 
istic. It is usually implied at least in the ordinary definition of the state 
as a "sovereign, political unity." Lawrence, in the passage quoted in 
respect to independence, bases the "right of independent action" on 
sovereignty. But this would seem to indicate a confusion of thought 

29 Institutes, I, p. 140. 
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based on a confusion of terminology. Wheaton defines sovereignty as 
"the supreme power by which any state is governed." 30 He also points 
out that sovereignty may be exercised either internally or externally, 
and then defines "external sovereignty" as "the independence of one 
political society in respect to all other political societies. It is by the 
exercise of this branch of sovereignty that the international relations of 
one political society are maintained, in peace and in war, with all other 
political societies." 

Sovereignty and independence, therefore, would seem practically 
synonymous terms when employed by writers on international law. But 
as it has already been shown that states may not possesses absolute 
independence either in respect to their internal or external affairs, so 
likewise they may be subject to various restrictions in the free exercise 
of sovereignty, as in the case of Cuba. Some writers, to be sure, hold 
that, on the principle of "what the king permits, he ordains," states 
may exercise their sovereign rights by consenting to restrictions on sov- 
ereignty. Such reasoning, however, does not get one very far, and it 
would seem futile to introduce the conception of sovereignty into inter- 
national law. 

5. THE EQUALITY OP STATES 

The declaration that "all men are created free and equal" is one of 
those sublime and audacious statements that indignantly resent chal- 
lenge. It would almost seem a breach of good form and an evidence of 
depravity to question so evident a truism. Like the formula for cube 
root, it must be taken for granted. And yet, as one studies actual con- 
ditions in human society he sees that there are obvious inequalities 
among men from the moment of birth. He sees that before the law even, 
position, wealth, personality, intellect, etc., are factors that greatly af- 
fect the administration of justice. He realizes, moreover, that in spite 
of constitutional guarantees and theories, all men do not have an equal 
share in the making of laws. The assertion of the equality of men 
would seem, therefore, to be the bold enunciation of an ideal, a voeu 
pieux, and not the statement of an actual fact. 

So it has been likewise with the doctrine of the equality of states 

30 International Law, Dana's Ed., p. 31. 
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which has been curiously assimilated to the doctrine of the equality of 
man. It has been vociferously proclaimed again and again as a self- 
evident truth. A well-known instance is the statement of Chief Justice 
Marshall that " No principle of general law is more universally ac- 
knowledged than the perfect equality of nations. Russia and Geneva 
have equal rights." 31 In spite of such judicial utterances, "the per- 
fect equality of nations" is very far from being "universally acknowl- 
edged" in the intercourse of states. Statesmen conscious of their high 
responsibility cannot honestly face the facts of international life and 
say that Great Britain and Liberia are equal. The pretension to equality 
is the greatest obstacle to the establishment of the Arbitral Court of 
Justice proposed by the Conference at The Hague in 1907. As a matter 
of fact, the theory of the equality of states was deliberately ignored in 
the plan adopted for the organization of an International Prize Court 
and also in the Naval Conference of the " Great Powers," held in London 
in 1909 to draft a code of international law applicable to naval warfare. 32 

It would not be just, of course, to infer that a theory or alleged princi- 
ple is unsound because it may not generally be accepted in practice. But 
statesmen are unable to acknowledge the truth of the theory of the 
equality of states simply because that theory is in patent antagonism 
with the actual facts of international life. From their point of view, 
and, it would seem, from the point of view of all reasoning men, it is 
unpardonable folly to assume that things which are unequal in almost 
every important respect are nevertheless equal to each other. 

Lorimer, recognizing the realities of international life, makes the 
following emphatic observations in regard to the theory of equality : 

Now the equality of states, the moment they are acknowledged to be 
states at all, is, if possible, a more transparent fiction than the equality 
of all individuals who are admitted to be jural persons or jural citizens; 
because in the case of individuals or citizens there are limits to possible 
size and power, and consequently to inequality, which do not exist in 
the case of states. A state may be almost of any size or power, both 
absolutely and relatively; and unless we are to adopt the theory of ab- 
solute centralization and recognize annihilation of nationality as the 
Virvana of international existence, it is of the last importance that the 

» The Antelope, 1825, 10 Wheaton, 66, 122. 

32 See article by F. C. Hicks on "The Equality of States and The Hague Confer- 
ences," this Journal, Vol. II, p. 530. 
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rights of the smaller and weaker states, such as they are, should be care- 
fully preserved. But this will never be effected by placing them in a 
false position and inducing them to advance claims which they cannot 
maintain. To assert that, without any superiority in other respects, 
a state with ten thousand inhabitants is equal to a state with ten million 
inhabitants, or that a state half the size of an English county is equal 
to a state that covers half a continent, is just as false as to assert that 
a thousand is equal to a million, or that the Canton of Geneva is equal 
to the continent of Europe. 33 

All states are equally entitled to be recognized as states, on the simple 
ground that they are states; but all states are not entitled to be recog- 
nized as equal states, simply because they are not equal states. Russia 
and Roumania are equally entitled to be recognized as states, but they 
are not entitled to be recognized as equal states. Any attempt to depart 
from this principle, whatever be the sphere of jurisprudence with which 
we are occupied, leads not to the vindication but to the violation of 
equality before the law. 34 

In external as in internal politics the recognition of the principle of 
graduation, even on the basis of material wealth, would be a vast stride 
in advance when compared with its absolute repudiation by the doctrine 
of equality. 33 

The four factors which Lorimer thinks should be taken into account 
in estimating the " international value of the state " are as follows : 

1st, The extent or size of the state, or the quantity of materials of 
which it is composed. 

2d, The content or quality of the State, or of its materials. 

3d, The form of the state, or the manner in which its materials are 
combined. 

4th, The government of the State, or the manner in which its forces 
are brought into action. 36 

If the foregoing factors should be taken into account in the organiza- 
tion of international conferences for the purpose of legislating concerning 
the various interests of states and the law that should be applied between 
them, we would probably find that certain states would be clearly en- 
titled to equal voting power while others would either have a qualified 
voting power or no right to vote at all. Great Britain and Japan would 
thus have equal voting power; Holland and Denmark would have a 
qualified voting power; and Liberia would doubtless with reason be 
denied the franchise. 

33 Institutes, I, 170. "Ibid., II, 260. " Ibid., I, 187. 3 « Ibid., I, 182. 
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If it be admitted that states do not meet as equals for the purpose of 
legislation, and if they are not entitled to equal representation on any 
courts which may be established to administer justice, it would seem 
quite false to claim even an equality before the law. Reduced thus to 
its lowest terms, the theory of the equality of states becomes little more 
than a matter of courtesy and good form. And it is in this light virtually 
that most of the treatises on international law treat of equality. But this 
would seem to ignore, however, a substantial truth involved in the con- 
cept of equality and obscured by rather meaningless phraseology. Inter- 
national law applying as it does between states whose "jural existence " 
has been recognized, must insist on the separate, autonomous existence 
of states. Reciprocal relations between them being a practical necessity 
for their mutual convenience and utility, international law must pre- 
scribe that they respect the right of each state to administer its own 
affairs. To fail to respect this right would place certain states in a posi- 
tion of inequality, and a general tolerance of the practice of interven- 
tion in each other's affairs would mean the annihilation of international 
law. Mutual interests therefore compel states to concede that "What- 
ever inequality may exist between states as regards their size, popula- 
tion, power, degree of civilization, wealth, and other qualities, they 
are nevertheless equals as international persons." 37 

By way of summary, we may state in conclusion that there does not 
exist a "perfect equality of nations;" that all states have not equal 
power and influence; that they do not participate equally either in the 
creation or the administration of law; but that they are nevertheless 
entitled to what Bonfils has termed "respect for political personality." 38 

IV. General Conclusions 

A 

If we attempt to apply the foregoing observations to the actual 
international status quo, namely, the absence of any common superior 
over nations to make, administer, interpret and enforce law, we are 
led to certain general conclusions of vital significance. 

"Oppenheim, International Law, 1st ed., I, 161. 
38 Droit International Public, 5th ed., p. 156. 
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1. THE CONSCIENCE OF THE STATE 

The separate, autonomous existence of states means that every 
state is the keeper of its own conscience. The lack of a community 
of ideas, principles of action, and a thorough mutual understanding 
precludes the possibility of entrusting the vital concerns of any state to 
the judgment and honor of other states. As Lorimer has well expressed 
it, "No free state puts either its conscience or its judgment wholly 
into the keeping of any other. * * * The right to interpret its 
own consciousness is of the essence of rational existence in the state as 
in the person, and no entire agreement amongst states in their con- 
ceptions of their rights or their duties has yet been attained." 39 



2. ARBITRATION 

In the absence of a body of positive law enacted by common consent 
and enforced by a competent common superior in as effective a manner 
as municipal law, it is useless to expect very much of arbitration as a 
substitute for international courts of justice. Arbitral tribunals are 
neither competent to make international law, to interpret international 
law with any freedom except as specifically bestowed by the terms of 
the protocol of submission, or to render decisions they cannot enforce. 
Their powers are very properly limited, and their general aim is to obey 
the mandate set down in the protocol by a decision " of the nature of a 
compromise" rather than to administer justice with the confidence and 
freedom of an untrammeled court of justice. Lorimer may again 
be quoted to advantage in this respect. 

Positive law is a dead letter which force alone will bring to life. Even 
municipal law, though denned by the joint action of legislation and juris- 
diction, is not self-vindicating. It requires the further guarantee of an 
irresistible executive to secure its peaceful acceptance. * * * The 
only condition on which tribunals of arbitration could perform the offices 
which many are willing to assign to them, would be the previous exist- 
ence of an international organization, strong enough to support them 
from without, as they are supported in municipal jurisprudence. 40 

39 Institutes, I, 216. *> Ibid., II, 209-210. 
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3. DISARMAMENT 

It would further seem obvious that it is useless to talk of disarmament 
before an international organization has been created to determine, 
first of all, the precise rights of states; secondly, to provide a compact, 
general body of law accepted by all; and, thirdly, to ensure the effective 
administration and enforcement of law by a common executive and 
judiciary. To quote Lorimer again: 

We might just as well hope to administer municipal law by distributing 
tracts as to arrest the course of international wrong by printing blue- 
books. It is the terror produced by the certainty that physical force is 
near at hand that alone can render its application superfluous. Force 
is the bullion on which international credit depends, and fear is its 
circulating medium. 41 

Now if we can see our way to the individual state receiving the same 
assurance that the new position it has won de facto shall be vindicated 
for it de jure by international organization, which the individual citi- 
zen has that his new position will be vindicated for him by national 
organization, then international organization and even a treaty for 
proportional disarmament will become hopeful. 42 

When such a scheme of international organization has been devised 
as would afford to individual states a trustworthy guarantee that the 
honest objects for which standing armies are maintained beyond what 
is necessary for municipal purposes would be attained without them, 
then, and not till then, honest states may be expected to contemplate 
their reduction. 43 

B 

If we choose to indulge somewhat in speculations based on the as- 
sumed existence of such an international organization as has been sug- 
gested, namely, a common superior over nations, composed of a legis- 
lature, judiciary and executive, we are lead to general conclusions of 
the following character. 

1. LEGAL RIGHT TO EXIST 

The right of a state to exist would become a legal right when written 
into the law of an international organization having the power to ade- 
quately protect rights and compel the performance of obligations 

41 Institutes, II, 16. « Ibid., II, 253. « Ibid., II, 249. 
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2. STATES WITHIN A WORLD-ORGANIZATION 

States would be properly organized as separate, autonomous com- 
munities with due respect for: (a) community of interests; (b) the 
necessity of distinct units of organization for the better realization of 
political and economic ends; and (c) the necessity of the existence of 
separate groups of men making their own ethnic contribution to the 
evolution of ethical ideals. 

3. EQUALITY AND WORLD-ORGANIZATION 

A great difficulty in the way of the formation of an international or- 
ganization of states would probably be the insistence of smaller states 
on the recognition of the right of equality. It would, however, seem not 
only impossible, but grotesque to conceive of a world organization in 
which England and Liberia would be treated as having an equal status. 
Any such difficulties in the way of the realization of an international 
organization of states might of course be overcome by some such reason- 
able compromise as was reached in the formation of the United States of 
America. It would be quite foolish, however, to deny the existence of 
such difficulties or to attempt to minimize their importance. 

The most likely basis for the readjustment of the relations of states 
to each other under a common superior, would be, first of all, a recogni- 
tion of the need and desirability of separate, autonomous communities 
organized on logical lines; and secondly, a frank acknowledgment of 
the inequalities of states. The compensations involved in the recognition 
of their right to exist and the enjoyment of specific privileges would 
probably induce the smaller states to abandon extravagant claims to 
equality with other states possessing enormous communal interests 
of vastly greater importance. 

Under such a scheme of international organization as has been sug- 
gested, Canada, as well as other colonial states, might well have a definite 
place. As Lorimer says in this connection: 

Without infringing on the freedom either of separate states or of 
ethnico-political combinations of states, an autonomous cosmopolitan 
organism thus becomes conceivable. When elevated to the clearer 
atmosphere of cosmopolitan conceptions, jurisprudence may come to 
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see that as national order is the condition of personal freedom, and inter- 
national order is the condition of national freedom, so it is in cosmopoli- 
tan order that international freedom of action must be sought. 44 



V. Application op Conclusions to European Situation 

The frightful situation in Europe is so constantly in one's mind, that 
it is no.t possible to leave the subject of the independence and equality 
of states without a brief consideration of the basic principles which ought 
to govern the remaking of the map of Europe at the close of the war. 
If it is possible to agree on these fundamental principles, this fearful 
struggle may have laid the bases of a lasting peace, and will, therefore, 
not have been in vain. 

1. balance op power 

Europe should recognize, first of all, that the principle of the balance 
of power has proved not only futile, but a menace to the existence of 
the big as well as of the small states. As Dupuis has forcibly said : 

The experience of three centuries has demonstrated that far from in- 
suring respect for the rights of all, the principle of the Balance of Power 
succeeded simply in causing the powerful states to admit that every 
acquisition of territory made by one of them might justify equivalent 
acquisitions on the part of the rest. * * * Powerless to introduce 
peace and justice into international relations, it has often covered with 
specious and decent pretexts, unjust ambitions, baleful wars, and verita- 
ble operations of brigandage. 45 

Lawrence adds his word to this severe indictment : 

It [balance of power] takes no account of any other motives of state 
policy than the personal aggrandizement of rulers and the territorial ex- 
tension of states. It distributes provinces and rounds off the bound- 
aries of kingdoms without regard to the wishes of the populations and 
their affinities of race, religion, and sentiment. 46 

The cynically mischievous results of the two Congresses of Vienna and 
Berlin which were dominated by this so-called principle of the balance 
of power should be a sufficient warning to Europe. In international 
affairs, as in all human affairs, nothing is permanent and there can be 

44 Institutes, I, 130. 45 L'Equilibre Europeen, p. 96. 46 Principles, p. 29. 
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no stable equilibrium of forces between nations. But there is no reason 
why they should not attempt to do justice to each other's legitimate 
interests by obeying sound principles when confronted with the solemn 
responsibility of redrawing the boundaries of Europe. 

2. RECONSTITUTION OF MAP OF EUROPE 

The basic principles which should be observed in reconstituting the 
map of Europe are: 

(a) Respect for the claims of nationalities so far as is compatible with 
the entire interests of a state taken as a whole. The selfish desires of a 
small section must not be allowed of course to sacrifice the welfare of the 
whole state, if that section for economic reasons is essential to the state. 
But the natural tendency of men to group together in accord with what 
they deem to be a community of interests cannot safely be ignored. 
Austria-Hungary is the festering disease centre of Europe in its efforts 
to stifle nationalistic aspirations. The legitimate claims of the Poles, 
and the peoples of Schleswig-Holstein, Bohemia and Alsace-Lorraine 
must be granted, in so far as these claims would not work any great 
injury to the interests of the different states concerned. 

(b) The economic requirements of a state must be satisfied to the 
fullest extent so that it may be reasonably self-sufficient and in no way 
a burden to the rest of the world. This means that a state should have 
variety of soil and resources; should have proper transportation facili- 
ties; and not be denied a proper connection with the great highways of 
commerce, whether by land or sea. If economic interests clash with 
nationalistic, honest efforts must be made either to reconcile the two, 
or decide which fairly should have precedence. Boundaries should be 
drawn with a view to consult all these vital interests rather than to find 
a military frontier in insolent disregard of such interests. 

3. COMMON CONCEPTION OF INTERNATIONAL RIGHTS AND OBLIGATIONS 

If the nations of Europe desire to lay the foundations for an inter- 
national organization in order to allow international law full and effective 
sway, they must recognize that the first requisite is a common funda- 
mental conception of rights and obligations. Whatever may be the 
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rights of the present war, it would seem clear that a most serious diver- 
gence of views exists between the opposing nations in respect to the 
rights and obligations of states. The Prussian valuation of treaty ob- 
ligations is of such a nature as to constitute a fearful menace to other 
states. International relations cannot be carried on in peace without 
a due respect for treaty obligations, and for the rights of the weak. The 
only other alternative is a perpetual state of war, whether of actual 
fighting or the strain of armaments. International law cannot be built 
upon the Prussian theory. 

4. CREATION OF INTERNATIONAL LAW 

The creation of international law as an adequate substitute for war 
is a very laborious process. Its coherent, natural growth cannot be 
forced artificially, but nations can do much through international con- 
ferences to crystallize into formal agreements many principles already 
accepted in actual usage. If less attention were paid to the drafting 
of conventions governing the conduct of war, and more attention paid 
to the drafting of laws to govern the peaceful relations of states, some- 
thing substantial might be accomplished for the building up of interna- 
tional law. It is unreasonable to urge too strenuously the establish- 
ment of international courts of justice before nations are agreed on the 
law to be applied. 

Human progress is desperately slow. It takes generations to gain any 
considerable victories for civilization, and even then, strenuous battles 
must be fought to hold the ground already gained. The man who would 
do his proper share in helping the cause of international good relations 
must indulge in no cherished illusions. Though holding to his ideals he 
must ask to have his eyes opened to see things as they are. International 
law is hard pressed at this time, but is doubly conscious of the sacred 
character of its high mission. It calls for valiant defenders, but it de- 
mands that they abandon abstractions and deal with realities. 

Philip Marshall Brown. 



